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WHAT ABOUT THE VICTIMS?
COMPENSATION FOR THE
VICTIMS OF CRIME

I. INTRODUCTION

In recent years the American people have become increasingly
concerned with the problem of crime. They are constantly reminded of this ever-growing problem by daily accounts in the news media.
Every year the problem seems to grow larger while effective solutions seem as distant as ever.'
One of the ideas currently coming into its own in reaction to this
situation is that of compensation to the victims of crime. This note
will discuss some of the reasons for the growing popularity of compensation schemes, the historical developments in the area, and the
adequacies of present methods of aiding victims. Various plans in existence both here and abroad will be analyzed and compared and,
finally, suggestions on what should be included in a workable compensation scheme will be presented. It should be stressed that the
scope of this note is limited to the personal injury victims of crime.
Property losses due to crime are not included because most people
have property insurance of some form.
That crime in America is a major problem is effectively demonstrated by the fact that "law and order" has been a major, and occasionally dominant, issue in elections at all levels of government
for the last several years. A second indicator is the increase in legislation to deal with crime and related problems. Acts such as the
Omnibus Crime Control and Safe Streets Act of 19682 have put new
3
emphasis on strengthening law enforcement.
A related area has been the rights of criminal defendants. A
trend is clearly evident in judicial decisions of recent years to broad1. On Aug. 31, 1971, the Federal Bureau of Investigation released the annual
crime statistics for 1970. "U.S. Crime Increases 11 per cent" the headline stated. The
report went on to state that 1970 marked the end of a decade in which reported offenses
nearly tripled. Grand Forks Herald, Aug. 31, 1971, at 1, col. 7-8.

2. Omnibus Crime Control and Safe Streets Act of 1968, 42 U.S.C.A. ch. 46, §§
3709-3781 (1968).
3. Under this legislation the Law Enforcement Assistance Administration was
established under the United States Department of Justice. 42 U.S.C.A. §§ 3711(a),
(b), (c) (1968).
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en and strengthen the rights of those accused, as well as those convicted, of criminal acts.4 Another issue of great contemporary concern is that of rehabilitation of persons convicted of criminal and
anti-social conduct. The argument is made that society must do more
than merely segregate and detain such people. Reformers argue that
we must rehabilitate these individuals in order that they may be returned to a useful, productive, and noncriminal life in society.
The increasing rate of crime has led Congress to provide for
property insurance for businesses and homes in high-crime areas
who are unable to secure private insurance for their property. 5 This
new and still-developing program is aimed at filling the gap left by
the failure of private insurers to bear the risks involved in insuring
property in such areas.
All of these problems certainly deserve attention. However, when
the total picture is evaluated there appears an issue that has been
blatantly ommitted until recent years 6-the victims of crime. Who
is concerned about the pain, the suffering, the cost, and even the
lives of those people who are most directly effected by crime?
A leading commentator in the insurance law field, argues that
society has a moral obligation to the victim of crime, especially the
victim who suffers personal injury. 7 He further argues that one of
the reasons men band together into a society is to secure mutual
protection of life and property. When law and order breaks down so
that a member of that society is injured, then society has a duty and
an obligation to compensate that person who is victimized.5
It is the contention of this note that present methods of aiding
the victim of crime for personal injuries are wholly inadequate. Before proceeding with an examination of existing plans, 9 a brief historical sketch is in order.
II.

HISTORICAL DEVELOPMENTS

The concept of compensation for victims of crime is certainly
not a new one. It has been practiced in various forms, since an4. Decisions such as Gideon v. Wainwright, 372 U.S. 335 (1963); Escobedo v. Ill.,
378 U.S. 478 (1964); Miranda v. Ariz., 384 U.S. 436 (1966), are only a few of the
landmark cases which have greatly increased individual rights in the criminal Justice
system.
5. Title XI (Crime Insurance) of the Housing and Urban Development Act, 12
U.S.C.A. § 1749 bbb (1968).
6.
For an idea of the scope of the problem see the results of a survey made in
Toronto in 1967 on the extent of damages and the value of civil suits in tort law
in Linden, Victim's of Crime and Tort Law, 12 CAN. B.S. 17-33 (1969).
7.
Denenberg, Compensation for the Victims of Crime: Justice for the Victim as
Well as the Criminal, 1970' INs. L.J. 628, 634-35 (1969).
8. Id.
9. Plans are in operation in Great Britain; New Zealand; New South Wales, Australia; Saskatchewan, New Foundland, Alberta, and Manitoba, Canada & California, New York, Maryland, Hawaii, Massachusetts, and Nevada.
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cient times.1 0 For example, in Arabia, the transition from bloodfeuds to compensation developed with the settling down of nomadic
tribes into towns.11
Although the Anglo-Saxon legal system was originally based upon kinship, the effects of time, feudalism, and Christianity produced
an elaborate system of compensation for victims. 2 Specific amounts
of compensation were prescribed for various crimes. For example,
if a man knocked out the front tooth of another, he was to make
compensation in the form of eight shillings, while if a shoulder was
disabled, the compensation was thirty shillings.'3
Jeremy Bentham, an English philosopher of the eighteenth century, explained the concept this way:
Has a crime been committed? Those who have suffered by
it, either in their person or their fortune, are abandoned to
their evil condition. The society which they have contributed
to maintain, and which ought to protect them, owes them,
however, an indemnity, when its protection has not been effectual.14
By the early nineteenth century concern for certain victims of
crime was beginning to emerge in England. The Criminal Act of 1826,
provided for compensation to be awarded to persons, whether injured or not, who were active in apprehending offenders. 5 By the Forfeiture Act of 1870, the courts were empowered to compensate, up to
one hundred pounds, for property lost through the commission of a
felony, but there was no provision for compensation for personal in-

jury.

0

10.
Sections 22-24 of the Code of Hammurabi (about 2250 B.C.) provides for compensation as follows: "If a man practice brigandage and be captured, that man shall
be put to death. If the brigand be not captured, the man who has been robbed, shall, In
the presence of God, make an itemized statement of his loss, and the city and the governor, in whose province and jurisdiction the robbery was committed, shall compensate
him for whatever was lost. If it be a life that is lost, the city and governor shall
pay one mana of silver to his heirs." R. HARPER, THE CODE OF HAMMURABI, KING OF
BABYLON ABOUT 2250 B.C. 19 (1904).
Under the Mosaic Code the Hebrews provided for compensation for personal
injuries. For example, if one man badly injured another, he was forced to compensate the
victim for his loss of time as well as his medical expenses. Wolfgang, Victim Compensation in Crimes of Personal Violence, 50 MINN. L. REv. 224-225 (1965).
11. Wolfgang, Victim Compensation in Crimes of Personal Violence, 50 MINN. L, Rwv.
224, 225 (1965). For a good historical treatment of this subjeot see S. Sc-APER, RzSTITUTION TO VICTIMS OF CRIME

(1960).

12. Brock, Victims of Violent Crime: Should They Be An Object of Social Effection,
40 Miss. L.J. 92, 93 (1968).
13. Jeffery, The Development of Crime in Early English Society, 47 J. CaiM. L.C.
& P.S. 647, 655-56 (1957).
14.
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quoted

in

Siegel,

Compensatton For Victims of Crimes of Violence, 30 ALBANY L. REv. 325 (1966). It
should be noted that Bentham suggests compensation for property damage as well as
personal injury. This distinguishes his Idea from the modern concepts under consideration
here.
15.
COMPENSATION FOR VICTIMS OF CRIMES OF VIOLENCE, CMIND.
No. 1406, at 2-3
(1961) quoted In Schultz, The Violated: A Proposal To Compensate Victims of Violent
Crime, 10 ST. Louis U.L.J. 238, 240 (1965).
16. Id.
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In 1895, the irony facing the victims of crime was stated in a
summary report of the Paris Prison Congress:
. . . The guilty man, lodged, fed, clothed, warmed, lighted
and entertained at the expense of the state in a model cell
. . . has paid his debt to society; he can set his victim at
defiance; but his victim has his consolation; he can think
that by (the) taxes he pays to the treasury, he has contributed toward the paternal care 1 which has guarded the
criminal during his stay in prison. 7

Two noted Italian criminologists presented variations on the concept
of compensation in the early part of the twentieth century. 18 Baron

Roffaele Garofalo proposed that a state compensation fund should be
established to indemnify the victims of criminal acts who have been
unable to obtain compensation from the criminal. 19 Several years
later, Enrico Ferri advocated that the state should impose as an
element of the punishment process a strict obligation on the part of
20
the offender to pay damages to his victim.
The concept of compensation then seemed to lie quiet at this
stage for a number of years until 1959,21 when the government of
Great Britain established a commission to examine compensation
schemes. Their report 22 considered two different types of plans
23
which paralleled the Italian schemes:
In the first, which was broadly similar to the United Kingdom's Industrial Injuries Scheme, weekly payments were to
17. SUMMARY REPORT, THE PARIS PRISON CONGRESS (1895) quoted in Sandler, Compensation For Victims of Crime-Some Practical Consideratios, 15 BUF7ALo L. RTV.
645, 646 (1966).
18. Compensation To Victims of Violent Crimes, 61 N.W. U.L. REv. 72 (1966).
19. In a paper read by M. Roffaele Garofalo at the International Pententiary Congress of Brussels in 1900, he states:
I come to the last question,-that of a State fund to Insure a partial reparation to the person who has been unable otherwise to obtain compensation for his injury. This fund ought to be constituted from the fines paid
by convicted offenders.
R. GAROFALO, CRIMINOLOGY 434-35 (R. Millar transl. 1914).
20. E. FERRI, CRIMINAL SOCIOLOGY 509-15 (J. Kelly & J. Lisle transl. 1917).
21. Miss Margery Fry, a noted English advocate of penal reform during the 1950's,
had begun to focus new attention on the concept. She wrote numerous articles and books
drawing public attention not only to the need for penal reform, but also to the inadequacies of existing remedies open to victims of crime to secure compensation. Since Miss
Fry was of the opinion that modern society, with its increasing emphasis on the reformative aspects of punishment, had lost sight of the damage done to the victims of
crime, she proposed a scheme of State compensation to those who suffered personal
violence at the hands of criminals. Her major work in this area was AIMS OF THE LAW
(1951). Chappell, Compensating Australian Victims of Violent Crime, 4.1 AUST. L.J.
3, 4 (1967).
An often cited example by Miss Fry was the case of a man, blinded as a result
of a crime, who was awarded 11,500 stg., compensation for his injury. The two assailants were convicted and ordered to pay the victim five shillings weekly. In order
for the victim to collect the final installment he would have "to live another 442 years."
Fry, Justice for Victims, The Observer Newspaper (London), July 7, 1957, at 8, col. 2.
Reprinted in 8 J. PUB. L. 191 (1959).
22. CMND. No. 1406, supra note 15, at 3. [Hereinafter referred to as CMND. No.
14061.
23. See p. 480 infra.
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be made to persons who suffered injuries as a result of a
crime of violence, and in addition, payments might be made
to dependents of persons killed. The second scheme was one
in which the victim, or dependent of a deceased victim, of
a crime of violence, could make a claim against the Home
Secretary similar to the claim for damages which he could
already make against the wrongdoer under existing law. Entitlement to compensation was to be decided by the courts
unless a settlement was reached out of court. The Home
Secretary was to have the right to recover from the wrongdoers as much
as possible of any compensation awarded to
24
the victim.
This report generated considerable discussion within both governmental and public circles in Great Britain. By 1964, a plan was
finally proposed and adopted for an experimental, non-statutory,
2 5
crime compensation scheme.
III. ALTERNATIVE METHODS OF COMPENSATION
Municipal Corporation Liability
In the past, as a general rule, sovereign immunity had protected federal, state and municipal corporations from liability. 2 Today
there has been a trend toward holding governmental units liable for
their negligent performance of proprietary functions. 27
Immunity persists, however, where the governmental body is
negligent in performing a governmental function such as police or
fire protection. Police protection is a general duty owed to the public
at large, but its negligent performance creates no right of action in
the individual citizen.2 8 One exception to this rule is the failure of
a municipality to protect a person to whom it owes a special duty
of protection created by notice, actual or constructive, of potential
29
injury.
24.

Chappell, supra note 21, at 5.

25.

COMPENSATION FOR VICTIMS OF CRIMES OF VIOLENCE, CMNTI).
No. 2323
(1964).
[Hereinafter referred to as CMND. No. 2323]. See discussion p. 480 infra.
26. Note, Compensation for Victims of Crime, 33 U. Cni. L. REv. 531-35 (1966).
27.
E.g., Scheele v. Anchorage, 385 P.2d 582 (Alas. 1963) ; Holytz v. Milwaukee, 17
Wis. 2d. 26, 115 N.W.2d. 618 (1962); Hargrove v. Cocoa Beach, 96 So. 2d. 130 (Fla.
1957).

28. Covey, Alternatives to a Compensation Plan for Victims of Physical Violence, 69
DICK. L. REv. 391, 392-93 (1965). For municipal nonliability to the general public for
failure to provide police protection see e.g., Steitz v. Beacon, 295 N.Y. 51, 64 N.E.2d.
704 (1945) ; Betham v. Philadelphia, 196 Pa. 302, 46 A. 448 (1900).
29. In Schuster v. N.Y., 5 N.Y.2d. 75, 154 N.E.2d. 534 (1958),
decedent supplied police With information leading to the arrest of a criminal with a national reputation. Schuster's actions were widely publicized and he was given police protection.
This protection was later withdrawn over his objections. Schuster was killed by unknown
persons and his administrator brought suit against the City of New York for wrongful
death. The New York Court of appeals held that a special duty of police protection was
due to Schuster because of his informer status. The negligence in not meeting this duty
made the city liable. Covey, supra note 28, at 393-94.
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Damages Recoverable in Civil Actions
Probably the most obvious method of compensating the victim of
crime is a civil suit against the perpetrator. The victim can seek
damages in tort for the injuries he has suffered.
There are two problems with this method. Often such crimes are
committed under such circumstances that the victim cannot identify his assailant. Even if identification is made, there are numerous
instances in which the offender is never apprehended.
The second problem with civil suits against offenders is that frequently the offenders lack financial ability to pay damages. Criminals have never been an affluent class. 0 Furthermore, when an offender is apprehended and imprisoned and/or fined, his capacity
to satisfy a judgment is further diminished, leaving little available
for relief to the victim.
In short, the belief that a civil action is a practical means of
compensation for injuries fails to take into account the limitations
imposed by the fact that many offenders are unidentified, or if identified, are too poor to pay.31
Penal Fines and -Prison Wages
Another alternative occasionally suggested is the use of penal
fines in addition to incarceration, or in lieu thereof, as a condition
of probation.3 2 One commentator suggests that where prisoners receive more than a nominal wage for their labor in prison, or are
on some form of work-release program, a portion of those earnings
should be directed to the victim for restitution and compensation. 3
He furfher argues:
Such a program aids in the rehabilitation of the prisoner
by teaching him a skill which can be used upon his release.
In addition, the state is saved expense in guarding the prisoner . . . and in providing compensation to the victim. Governmental involvement to the extent of providing wages to
the criminal during imprisonment and distributing a portion
to the victim is justified because the government's removal
of the criminal from his usual employment precludes attachment of his wages by the victim. If the criminal is to be
paid for his labor, the victim should not be forced to wait
until the criminal's release before restitution can be obtained. 3
30. Note, Compensation for Victins of Crime, 33 U. CHI. L. REV. 531, 535 (1966).
31. For a good discussion of the relatled problem of evidence in such a civil action,
see Covey, aupra note 28, at 398-400.
32. There are isolated examples of the use of property restitution in criminal actions,
but none of reparation or compensation for personal injury to the victim of criminal
violence. Covey, supra note 28, at 400.
33. Lamborn, Remedies For The Victims of Crime, 43 S. CAL. L. REv. 22, 31 (1970).
34. Id.
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Such a program appears workable on paper but it is not particularly practical as the following quotation illustrates:
Any plan in which prison wages were used as compensation
has proven ineffective. Generally such wages are negligible,
and in fact, few prisons can employ many prisoners. Most
United States prisons are never able to employ over fifty
per cent of their prisoners. In addition, the prisoner may
have a family which needs whatever money he3 5earns in order
to keep them from becoming public charges.
Private Insurance
A system of private insurance has been proposed to compensate
the victims of crime. It is argued that a state compensation plan is
not only unworkable, but incapable of public acceptance in the near
future because of that stolid independence or fear of governmental
paternalism and a practical reluctance by many to help those who
can help themselves. 6
With such formidable obstacles with which to contend, it is suggested that a plan of compensation through the purchase of private
insurance by citizens who wish to protect themselves from the losses
resulting from injuries sustained as a result of criminal violence.
Also proposed is "legislation prohibiting the exclusion of crime
victims from the benefits of existing coverages;" the issuance of
a "major occupational" policy, to more adequately cover loss of
income, to complement basic accident policies; and the drafting
3 7
of "pain and suffering" riders to be attached to existing policies.
The most obvious difficulty with such proposals is that the class
of people most subject to violent crime is almost precisely that class
or group of persons who cannot afford, or do not see the need for,
such insurance-namely, the poor. This is analagous to the situation
already existing with regard to health insurance. The people most
in need of such insurance to protect themselves from the ever increasing costs of medical care are the poor and underprivileged.
Those who are least able to pay for health insurance, are, in turn,
most in need of medical attention.
The second objection to this scheme is that the victim would
have to bear the cost, at least of the premium payments, to protect himself from the anti-social, criminal activities of another. If
35. Floyd, Massachusett's Plan To Aid Victims of Crime, 48 BosToN U.L. REv. 360,
361 (1968). For further discussion of the use of prision wages as compensation as well
as the use of restitution as a condition of probation or parole see Schultz, The Violated:
A Proposal to Compensate Victims of Violent Crime, 10 ST. Louis U.L.J. 238, 243-45
(1965).
36. Starrs, A Modest Proposal to Insure Justice for Victims of Crime, 50 MINN. L.
Rev. 285, 291 (1965).
37. Id. at 309.
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these activities are anti-social, which is generally agreed, then
shouldn't society bear the cost of compensating the victim, when government, which is the agent of society, fails in its duty to protect
citizens from injury by criminal violence? Presently, the victim,
through payment of taxes, helps to pay the costs of apprehending,
prosecuting, and punishing the criminal. Is it just to also make him
pay for insurance to protect himself for loss of income, payment of
medical expenses and other injuries suffered?
IV.

EXISTING COMPENSATION PLANS

Great Britain
One of the first serious attempts made to compensate the victims of criminal injury by a government was in Great Britain. A
commission published a White Paper entitled Compensation for Victims of Crimes of Violence. 38 This document accepted the principle
that the victims of crimes of violence should be eligible for
some compensation for personal injury at the public expense.
Once having accepted that principle the White Paper proceeded to
outline a plan to implement a program to deal with the problem.
It must be noted that the government of Great Britain did not
accept the premise "that the State is liable for injuries caused to
people by the acts of others." 40 Rather, compensation was to be paid
ex gratia,that is by the grace of the government, not based on any
"legally enforceable right. '41 The White Paper further stated that
"the public does, however, feel a sense of responsibility for and
sympathy with the innocent victim, and it is right that this feeling
should find practical expression in the provision of compensation on
4' 2
behalf of the community.
The White Paper established an administrative body, the Victims
of Crimes of Violence Compensation Board, to administer the scheme.
It provided for six members of the Board, all of whom must be
legally qualified, to be appointed by the Home Secretary and the Sec43
retary of State for Scotland.
The scope of the plan is fairly broad.
The applicant must have suffered personal injury directly attributable either (1) to a criminal offense or (2) to an arrest or attempted arrest of an offender or suspected offend38. CMND. No. 2323, at 3.
39. Id. at 4.
40. Id.
41. Foulkes, Compensating Victims of Violence, 52 A.B.A.J. 237, 238 (1966).
42. Id. at 237. One of the unique features of the British plan, as compared to later
ones, is its nonstatutory basis; that is to say, it has not been established by an act
of Parliament but rather by administrative arrangement. Of course, Parliament has
approved the expenditure of funds used for compensation payments.
43. CMND. No. 2323, at 4-5.
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er or (3) to the prevention or attempted prevention of an
offense or (4) to the giving of help to any constable who is
engaged in arresting or attempting to arrest an offender
44 or
suspected offender or attempting to prevent an offense.
The White Paper did not attempt to specify a comprehensive
45
list of crimes of which the victims will be eligible for compensation.
Rather, it stated that
[p]ersonal injury may arise from a great variety of offenses, including crimes against property as well as crimes
against the person. Broadly speaking, however, applications
are likely to arise either out of offenses against the person,
such as murder, manslaughter, assault and sexual offenses;
from offenses against property accompanied by personal viodue to
lence-principally robbery; or from personal injuries
46
malicious damage to property, including arson.
In addition to these provisions the scheme also lays down other
requirements. The injury sustained must be an appreciable injury.
An appreciable injury is defined as one that ". . . gives rise to at
least three weeks' loss of earnings, or alternatively is such that not
less than £50 ($140) compensation would be awarded. ' 47 Compensation is not permitted for a person injured by a member of the
48
family living with the victim at the time of the injury.
The procedures of the Board are fairly simple. An application
for compensation must be made to the Board as soon as possible
after the injury on a form provided. The Board then makes an investigation by a doctor of the Board's choice.4 9 A single member of
the Board reviews all of the information and makes a determination
as to the amount of compensation.5 0 "If the claimant is not satisfied with the amount awarded he can appeal to a tribunal consisting of three other members of the board." 51 The decision of the
subject to appeal or to Ministerial apBoard is final and is not "...
5' 2
proval.
What has been the experience of the Board? The latest available
figures show that in the first twenty-five months for which the scheme
44. Foulkes, supra note 41, at 238.
45. Other provisions require that the injury must have occurred in Great Britain or
in a British vessel or aircraft. Passingham, infra note 47, at 435. Motoring offenses
are excluded, unless the vehicle was used as a deliberate weapon. Foulkes, supra note
41, at 238.
46. CMND. No. 2323, at 5.
47. Passingham, The Criminal Injuries Compensation Board, 63 L. Soc'Y. GAIzsrT
435 (1966).
48. Foulkes, supra note 41, at 238.
49. Passingham, supra note 47, at 435.
50. Walker, Valuations of the Criminal Injuries Compensation Board, 110 SOLICITOR'S
J. 970 (1966).
51. Id.
52. CMND. No. 2323, at 5.
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was operative the total of full or interim awards made was 2,161, the
total of reduced awards made was 86, and the total compensation
paid was £791,041 (approximately $2.25 million) .53
Some portions of the British scheme do appear to be in need
of improvement. One writer states that the awards of the Board are
approximately one-half that which would be awarded by a civil court
in similar cases.5 4 He notes that the procedures of the Board need
55
some revision in order to be more equitable to the claimants. Suggested improvements are that more information be given to the
claimant to indicate the basis for the award; in cases where the
compensation is likely to be over £300 ($900) the evaluation be made
by two members of the Board, rather than one; improvements in
the claim form to elicit more useful information, especially in the
area of pain and suffering; and elimination of the practice of the
Board's solicitor appearing to argue against the claimant. 5e Finally,
it has been suggested that an independent tribunal should be established to handle appeals by the claimant, rather than the present
system of appeal to a three-member panel of the Board. 57
New Zealand

New Zealand was the first nation to establish a compensation
plan.58 Although the New Zealand compensation plan is roughly similar to the British scheme, there are some major differences.
53.

Passingham, supra note 47, at 435. Some sample cases follow:
Case A. 339: Man aged 48. Right eye destroyed: large haematoma on
left eye: five deep lacerations on face: multiple bruising and abrasion:
artificial eye and permanent disfigurement. Award 2,500.
Case A. 323: Widow aged 56. Comminuted fracture -of right radius.
Off work 3 months. Considerable residual wrist stiffness to be expected.
Applicant may be unable to continue with her employment as milliner.
Award 430.
Case A. 337 S. Woman aged 39. Cafe' Assistant. Slashed with knife
from left ear to the mouth.
Permanent disfiguring scar. Award 550.
Walker, supra note 50, at 970. See also Rothstein, State Compensatton for Crimtnally
Inflicted Injuries, 44 Tax. L. REv. 50-51 (1965) for further data on the kinds of crimes
and the nature of the victims.
54. Walker, supra note 50, at 970.
55. Walker, supra note 50, at 970. Some of the problems which arise result from a
number of factors such as:
(1) The board refuses to give to a claimant copies of any medical reports
which the board has obtained, and thus the claimant (and his advisor if
he instructs one) does not know the real extent of the injury and its future
effect upon him.
(2) The board, when it tells the man of the award, makes It quite clear that
if the claimant does appeal against the award made by the single member,
the three-member tribunal can reduce or take away altogether the award
against which he is appealing, and that
(3) at the hearing of the appeal the board's own solicitor appears and takes
part in the hearing and can oppose the appeal and argue against the claimant, and that
(4) no legal or medical costs can be awarded by the board, so that whatever
may be the outcome of the appeal the claimant has to pay the costs of his
own legal representation and the costs of obtaining his own medical evidence.
Walker, supra note 50, at 970-971.
56. Walker, supra note 50, at 197.
57. Walker, supra note 50, at 971.
58. Criminal Injuries Compensation Act of 1963, N.Z.L.R. c. 134 (1963).
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The New Zealand plan is likewise not based on a theoretical argument that the state is at fault or owes an obligation to the victims
of criminal violence. Rather, payment by the state to victims of
crime is justified ". . . because compensation is socially desirable." 59
Administration of the program is by a Crimes Compensation
60
Tribunal composed of three members appointed by the government.
The procedure for application and consideration of claims is similar
to the British plan. If the claimant will not accept the initial determination, a hearing is held before the full Tribunal.6 Legal counsel
is present during all hearings, although ". . . it is not clear whether
he is there to protect the State Treasury or to see that the social
purpose of the statute is fulfilled by protecting the rights of the
claimants."62
The New Zealand plan is more comprehensive than the British
scheme in its scope of coverage in that it expressly provides for
pain and suffering. Another major difference between the British and
New Zealand plans is New Zealand's provision allowing compensation
to victims even if the offender is a member of the victim's family.6 3
Under the Criminal Injuries Compensation Act in New Zealand
a claimant must have been injured as a direct result of one, or
more, of twenty-seven crimes specifically listed in the statute. 64
"Compensation is limited to persons directly injured and their dependents-bystanders are not covered." s As in the British plan, compensation may be awarded even though the offender is not apprehended, or, if apprehended, not prosecuted or found not criminally
responsible. 6
The impact of the legislation in New Zealand has apparently
been slight. From 1964 to the middle of 1968 only 57 awards totaling
59.

Weeks, The New

Zealand Criminal Injuries Compenasation Scheme,

43 S. CAL.

L. REv. 107, 109 (1970).

60. Criminal Injuries Compensation Act of 1963, N.Z.L.R. c. 134, § 4(2) (1963). The
chairman must be an attorney with at least seven years of practice. Terms of office
are for five years with reappointment possible. Provisions are made for removal from
office, resignation, deputy members, oath of office, and expenses and remuneration.
61. Weeks, supra note 59, at 110.
62. Weeks, supra note 59, at 110.
63. Weeks, supra note 59, at 112. The only exception to this is for pain and suffering
which cannot be compensated if the offender is a member of the victim's family, or living
with the victim. Criminal Injuries Compensation Act of 1963, N.Z.L.R. c. 134, § 18(2)
(a)(b)

64.

(1963).

The twenty-seven crimes, taken from the Crimes Act of 1961, are: rape, attempt

to commit

rape, sexual

intercourse

with

girl under twelve,

indecency

with girl

under

twelve, indecent assault on girl between twelve and sixteen, indecent assault on woman

or girl, indecent assault on boy, indecent assault on a male, murder, attempt to murder,

manslaughter, wounding
aggravated

wounding

with

intent, Injuring with intent,

or injuring,

aggravated

assault on a child (or by a male on a female)
firearm

or doing

dangerous

act with

assault,

injuring

assault

with

by unlawful
intent

to

act,

Injure,

common assault, disabling, discharging

intent, acid

throwing, poisoning

with

intent, In-

fecting with disease, endangering transport, abduction of woman or girl, kidnapping.
Criminal Injuries Compensation Act of 1963, N.Z.L.R. c. 134, Schedule (1963).
65. Weeks, supra note 59, at 111.
66. Criminal Injuries Compensation Act of 1963, N.Z.L.R. c. 134, § 17(6) (1963).
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$24,227.20 were made.6 7 One writer suggests several reasons for the
lack of use of the plan:
First, the scheme is not well publicized and few New Zealanders know of or understand the victim compensation provisions. . . the hearings are not publicized and persons undertaking research are not permitted to review the written
opinions of the Tribunal. Second there 6 are
existing alternate
8
benefits to which a victim is entitled.
In 1966, a Royal Commission to Inquire into and Report upon
Workers' Compensation was established. Its mission was to study
the inadequacies of Worker's Compensation.6 9 The resulting report
made a number of sweeping recommendations including elimination
of the fault system in personal injury, elimination of the common
law tort actions relating to personal injuries, and elimination of both
the Criminal Injuries Compensation Act and the Worker's Compensation Act. 70 "In essence, the proposal was to establish a comprehensive state run social insurance scheme. ' 71 The report's recommendations have been hotly debated but none has been put into effect.
New South Wales, Australia
The Criminal Injuries Compensation Act became effective in New
South Wales on January 1, 1968.72 In effect, the Act provides for
the criminal courts of New South Wales to administer the compensation plan. When the offender is brought to trial, the court, upon
conviction, may direct payment of compensation to the vicim by
the offender7 8 If the offender is unable to pay, or is acquited, the
victim is given a certificate to be presented to the Under Secretary
who forwards the claim with his report to the Treasurer. The Treasurer evaluates the claim and if the circumstances justify an award,
the payment is made to the claimant.74 Certificates are not awarded
for claims of less than $100. 75 "To avoid what would otherwise be a
very serious weakness in the scheme, the New South Wales Attorney.
General has announced... that ex gratia payments
will be made
7' 6
to victims of unsolved crimes.
67. Weeks, supra note 59, at 115.
68. Weeks, Supra note 59, at 115.
69. Weeks, supra note 59, at 116.
70. Weeks, supra note 59, at 118.
71. Weeks, upra note 59, at 118.
72. Criminal Injuries Compensation Act 1967, N.S.W. Act. No. 14 (1967).
73. Chappell, The Emergence of Australian Schemes To Compensate Victims of Crime,
43 S. CAL. L. Rlv. 69, 72 (1970).
74. Id. at 72-73.
75. Criminal Injuries Compensation Act of 1967, N.S.W. c. 14, §§ 3(b) and 4(2) (1967).
76. Chappell, supra note 73, at 73. In a statement to Parliament the Attorney-General
stated, "[I]t is thought that the experience of both the undersecretary to the department

NOTES

Crimes included under the plan are "any felony, misdemeanor

or other offense.

.

.

"77

Injury is defined as "any bodily harm and

includes pregnancy, mental shock and nervous shock. ' 78 The courts
must take into account contributory behavior of the victim, includ79
ing the victim's relation to the offender.
Because of the newness of the New South Wales plan, there are
no official reports upon which to base an evaluation of their operational efficiency or equity. However, the structure of the plan as outlined in the statute seems to point out some inherent problems.
First, the process is a "cumbersome and unwieldy. . . joint arrangement"80 of the criminal courts and the executive branch of the government. Second, the participation of the courts "almost inevitably
causes long delays in payment."8 ' It may be many months or years
before an offender is brought to trial and convicted or acquitted, before an application for payment can be made and even then there
is a further delay before final payment is made by the Treasurer.
Third, there is ". . . an equally obvious danger that the administration of justice will be impeded if responsibilities of a civil nature
are placed upon the criminal courts. '8 2 Fourth, there is a problem
facing the courts in deciding on the criteria to be used in assessing
damages suffered by the victim, as few aids are available in the
3
statute.
Canadian Provinces
At the present time four provinces in Canada have compensation
plans. All four plans are essentially the same. All provide for a
three-member board to be appointed by the Lieutenant Governor in
Council of their respective provincial governments. 4 Procedures of
all four boards are similar to that of the British and New Zealand
plans. Unlike the British plan, all four Canadian provincial statutes
specify a list of crimes covered by the legislation. This list is es8 5
sentially the same as the one provided in the New Zealand statute.
Only Saskatchewan has provision for payment for pain and suffering
of the victim. s All four provide payments both for pecuniary loss of
and the Treasurer in relation to crimes and compensation to victims where convictions
have occurred or acquittals have taken place, taken together with police reports of
investigations, will serve as standards and guides on which payments could be assessed
when a crime is unsolved."
77. Criminal Injuries Compensation Act of 1967, N.S.W. Act 14, § 3(a) (1967).
78. Id. at § 2.
79. Id. at § 8(3).
80. Chappell, supra note 73, at 79.
81. Chappell, supra note 73, at 79.
82. Chappell, supra note 73, at 80.
83. Chappell, supra note 73, at 82.
84. The Criminal Injuries Compensation Act of 1967, Sask. c. 84, § 3(2) (1967) ; The
Criminal Injuries Compensation Act of 1969, Alta. c. 23, § 3(2) (1969); The Criminal
Injuries Compensation Act of 1970, Man. c. 56, § 2(2) (1970).
85. See note 64 supra.
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income and expenses incurred. While both Manitoba 7 and Saskatchewan8 exclude payment to victims where the offender is a member
of the victim's family, Alberta and New Foundland are silent on this
point. Since Saskatchewan is the only province to have a compensation plan in effect for some time, the experience of all the provincial boards cannot be evaluated at this time. 9
A proposal has been put forward by the Legislation Committee
of the Canadian Corrections Association" for uniform legislation to
be adopted by all provinces in Canada. It would ". . . provide a
scheme of compensation in each province to cover loss or injury sustained by any person, regardless of his financial position, as the result of any crime under the Criminal Code of Canada."' 1 The really
unique feature of this proposal, however, is that it would cover property losses as well as pecuniary losses and expenses incured . 2 Furthermore, it would not restrict compensation to victims of violent
crimes, maintaining that "[n]on-violent crimes can cause more
serious and permanent hardship to the victim and his dependants
than those crimes of violence that cause only temporary physical
injury."9 3 Limitations in most of the existing schemes which exclude
compensation for injuries resulting from motor vehicle offenses or
where the offender is a member of the victim's family would not
be included in this proposal.9 4 Such a proposal is indeed far-reaching and comprehensive. Precisely because of that, it is doubted
whether it will be adopted in its present form.
California
The first American jurisdiction to enact a victim's compensation plan was California.9 5 The original plan, enacted in 1965, was
highly restrictive and, in the words of one commentator, ". . . the
worst enacted anywhere. .. 96 The main defect in the program was
". .. the equation of compensation for criminally inflicted personal
injury with the poor laws, usually referred to in political and polite
circles as the welfare laws. ' 97 The plan was to be administered by
the Welfare Department, which was to "establish criteria for pay86.

The Criminal Injuries Compensation Act of 1967, Sask. c. 84, § 11(e)

87.
88.
89.

The Criminal Injuries Compensation Act of 1970, Man. c. 56, § 6(2)(c)
(1970).
The Criminal Injuries Compensation Act of 1967, Sask. c. 84, § 10(1)(c) (1967).
See Awards of the Crimes Compensation Board, 33 SASK. L. REV. 209-228 (1968)

(1967).

for full copies of three actual judgments made in Saskatchewan in 1968.
90. Teeney, Compensation For the Victims of Crime: A Canadian Proposal, 2 OTTAWA
L. REv. 175-183 (1967).
91.
Id. at 181.

92.
93.
94.
L.

Id.
Id. at 182.
Id.

95.
CAL. WELF. & INST. CODE §§ 1500.02 and 11211 (West 1966).
Personal Injury,
Criminally Inflicted
Compensation for
Childres,
96.
RIv. 271, 279 (1965).

97.

Id. at 280.
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NOTES

ment of aid under this chapter, which . . . shall be substantially
the same as . . . provided for aid to dependent children . .- 98 The
Department indicated that the plan was " 'improperly placed' and
announced that its mandate would be strictly construed in light of
the Department's philosophy of providing assistance to those in
'need'." 99 The 1965 act was also vague on what constitutes a crime
of violence, lacked criteria for determining damages suffered, provided no payment for expenses incurred, and made no requirement
that the victim report his injury to the police in a specified time
period. 100
In 1967, the legislature amended the 1965 provision. 10 1 The main
effect was to transfer control of the program from the Welfare Department to the State Board of Control. 10 2 In spite of the shift,
"[t]he Welfare influence and the concomitant notion that financial
need ought to be a requisite to compensation has continued . . .,.
Other problems of the current plan are the requirement that the Attorney General investigate all claims and report to the Board, 104 the
requirement that the victim suffered pecuniary loss,' 0 5 and the requirement that no award can be made in excess of $5,000.106
It is clear that the California compensation plan is in need of a
great deal of revision if it is to ever compare favorably with plans
07
in other states.'
New York
New York adopted its compensation plan in 1966 and it became
effective March 1, 1967.108 The plan adopted is basically similar to
plans in the Canadian provinces and New Zealand. A Crimes Victim Compensation Board is established, consisting of three members
appointed by the Governor and confirmed by the Senate. 10 9
98. CAL. WELF. & INST. CODE § 1500.02 (West 1966).
99. Shank, AMd to Victims of Violent Crimes in California, 43 S. CAL. L. REv. 85, 87
(1970).
100. Childres, supra note 96, at 279-80.
101.

CAL.

GOV'T.

CODE

§§

13960-13966

(West Supp. 1971).

102. Shank, supra note 99, at 89. The State Board of Control is an administrative
board that is charged with pedforming audits for the Legislature in the consideration
of claims against the state. Therefore, compensation for criminal violence injuries
claims receives only a portion of the Board's attention.
103. Shank, supra note 99, at 89.
104. CAL. GOV'T. CODE § 13963 (West Supp. 1971).
105. CAL. GOV'T. CODE § 13962 (West Supp. 1971). This provision ignores, therefore,
the victims of sexual crime where no pecuniary loss may result, but compensation might
be justified on other grounds.
106. CAL. GOV'T. CODE § 13963 (West Supp. 1971).
107. An Associated Press story printed in the Grand Forks Herald, Aug. 23, 1971,
at 9, gives some statistics on the California plan. It notes that in four years of operation
the plan has paid 406 claims totalling $677,282. It also discusses the problems of
informing the public of the program as well as the qualifications of need by the claimant.
108. N.Y. ExEc. LAw §§ 620-635 (McKinney Supp. 1971).
109. N.Y. EXEC. LAW § 622(1) (McKinney Supp. 1971). This section also provides
that the members must have been admitted to the practicei of law In New York for
ten years and that no political party shall have more than two members on the board.
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Claims must be filed within 90 days after the commission of the
crime, although the Board may, upon good cause, extend that period
to not more than one year. 110 The minimum allowable claim is $100
in expenses or loss of at least two weeks wages."" A single member
of the Board reviews the claim and determines the award; " 2 however, claimants have the right to appeal to the full Board.1 3 Only
4
the state attorney-general or comptroller may appeal to the courts."
Awards may not be made to persons ". . . criminally responsible
for the crime upon which a claim is based or an accomplice of
such a person or a member of the family of such persons.
Claims are limited to a maximum award of $15,000.116
Similar to the California plan, New York provides for denial of
a claim if it is found "that the claimant will not suffer serious financial hardship. . . . ,,7 Even with such a restriction the New York
Board awarded 997 claims amounting to slightly less than $1,000,000
in its first year of operation.""
Other States
At least four other states have adopted

Maryland (1967),19 Hawaii (1967)

,120

compensation

Massachusetts (1968)

plans:
,2,

and

Nevada (1969) .122 With the exception of Massachusetts, these additional state plans are basically similar to the New York plan adopted in 1966.123
Massachusetts, like New South Wales, provides that the district
courts shall ". . . determine and award compensation to victims of
crimes."' 24 Thus, Massachusetts is the only American jurisdiction,
and only the second jurisdiction anywhere, to use the courts to administer the program. Claims are filed with the clerk of the district
court along with a fee of five dollars.' 25 The attorney general is
110. N.Y. EXEc. LAW § 625 (McKinney Supp. 1971). Most of the other plans provide
a one year time limit, e.g., the Canadian provinces all provide a one year limit. Chappell,
supra note 73, at 79.
111.
112.
113.
114.
115.
116.

N.Y.
N.Y.
N.Y.
N.Y.
N.Y.
N.Y.

ExEc.
Exsc.
ExEc.
ExEc.
EXEC.
ExEc.

LAW
LAW
LAW
LAW
LAW
LAW

§
§
§
§
§
§

626 (McKinney Supp. 1971).
627 (McKinney Supp. 1971).
628 (McKinney Supp. 1971).
629 (McKinney Supp. 1971).
624 (McKinney Supp. 1971).
631(3) (McKinney Supp. 1971).

117. N.Y. ExEc. LAW § 631(6) (McKlnney Supp. 1971). For a good general review
of the New York plan and a discussion of some possible problem areas see Note, Compensaton For Victims of Crimes of Viole"nce: New York Executive Law Article 22, 31
ALBANY L. REv. 120-127 (1967).
118.
Vilatti, A Year's Experience With the Massachusetts Compensation of Victims
of Violent Crime Law, 1968 to 1969, 4 SUFFOLK U.L. REv. 237, 261 (1969).
119.
MD. ANN. CODE art. 26A (Supp. 1971).
120.
HAWAII REv. LAws ch. 351 (1968).
121.
MAss. GEN. LAWs ANN. ch. 258A (Supp. 1971).
122.
NEv. REv. STAT. ch. 217 (1969).

123. The one major exception is in Nevada where the program has been placed under
the control of the State Board of Examiners, rather than establishing a separate board.
NEv. REv. STAT. § 217.030, (1969).

124.
125.

MASS. GEN. LAws ANN. ch. 258A, § 2 (Supp. 1971).
Id. at § 4.
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charged with making an investigation and reporting his findings to
the court. 26 The statute is silent on whether a claimant may appeal
12 7
the decision of the court.
Federal Proposals
A number of proposals for compensation to victims of crime have
been made at the federal level in recent years. Senator Ralph W.
Yarborough 1 2 introduced a bill based largely on the New Zealand
plan in 1965.129 The plan would apply only to the limited areas of
general federal police power, namely "the 'special maritime and
territorial jurisdiction of the United States,' and the District of Columbia."' 130 It is based on the theory "that the right of the victim
to compensation from the state arises from the failure of the state
3
to protect him from crime.' 3
To administer the program a Violent Crimes Compensation Commission would be established, composed of three members appointed by the President for eight-year terms. 3 2 The proposed plan would
compensate for any injury (or death), loss of earning power, pain
and suffering, and reasonable pecuniary loss. 13 3 A list of criminal
acts covered by the plan was derived from the District of Columbia
Code and the United States Code, and attempts to include "every
' 134
type of violent crime that might result in compensable injury.'
Maximum compensation is limited to $25,000, but no minimum is es13 5
tablished.
A plan for the District of Columbia 36 was successfully cleared
through the Senate in 1970 as a part of a broader anti-crime measure,
but was later deleted. 13 7 During 1971 several comparable bills have
38
been introduced.
126. Id.
127. In the first year of operation in Massachusetts, 71 claims were filed with five
awards made. The remaining 66 were either denied or pending. Vilatti, supra note 118, at
260.
128. Former U.S. Senator from Texas.
129. S. 2155, 89th Cong., 1st Sess. (1965). Similar bills were introduced in the House
of Representatives during the same session by at least five different legislators. See
Yarborough, S. 2155 of the Eighty-Ninth COngress-The Criminal Injuries Compensation
Act, 50 MINN. L. REv. 255, 256 n.3 (1965).
130.
See Yarborough, S. 2155 of the Eighty-Ninth Congress-The Criminal Injuries

Compensation Act, 50 MiNN. L. Rxv. 255, 258 (1965).
131. Id.
132. Id.
133. Id. at 261.
134. Id. at 263.
135. Id. at 264. Included In the article is an Appendix which Includes the major
portions of S. 2155 for reference. See Childres, supra note 96, at 271-278 for a critical
analysis of the Yarborough proposal. Senator Yorborough also introduced similar legislation in 1967 and 1969. S. 646, 90th Cong., 1st Sess. (1967) and S. 9, 91st Cong., 1st
Sess. (1969).
136.
S. 2936, 91st Cong., 1st Sess. (1969).
137.
Public Pay For Crime Victims: An Idea That Is Spreading, U.S. NEWS AND
WORLD REPORT, April 5, 1971, at 42.
138.
The major bill is S. 2994, 92nd Cong., 1st Sess. (1971), introduced by Senator John

L. McClellan. This bill is a consolidation of several proposals which have been under
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Model Act
A model act has been prepared and published by the Harvard
Journal on Legislation.'3" The model act has attempted to include the
best features of the various plans in existence. It essentially follows
the New Zealand plan discussed earlier.
There are some defects in the model act, however. The provision
for a $25 deductible to relieve spacious and petty claims is not necessary. 140 It is highly doubtful that many claims would be submitted for such a minor sum. Furthermore, those persons who have suffered a loss, even for less than $25, are still just as much victims of
government's failure to protect them as is the person with a claim
of more than $25.
Secondly, the model act limits compensation to "two-thirds of
the loss of earnings resulting from total or partial physical incapacity for work".' 4 ' Such a limitation tends to defeat the purpose
of compensation-namely, to assist the victim to regain the position
he was in prior to the injury. The Compensation Commission should
have the flexibility to award as little or as much as is needed to
fully compensate the victim for his loss. In some cases that may
require paying one hundred per cent of. lost wages. Furthermore,
42
the ceiling of $500 a month on loss of earnings is not realistic.' It

fails to take into account the real needs of the victim in supporting
himself and his family and, more importantly, the effect of inflation.
Again, the Commission should have the flexibility to make awards
based on the actual loss and the real needs of the victim.
Another provision of the model act limits payment for pain and
suffering to $500.143 The commentary notes that this limit is set be-

4
cause it is difficult to objectively determine awards in this area."
It is certainly true that objectivity in this area is difficult to achieve.
However, it is conceivable that there may be cases where $500 is
totally inadequate. For example, the victim of a rape may deserve
much more than the suggested limit in order to rebuild her life,
above and beyond any medical expenses which would be compensat4
ed by this section.

5

consideration by a subcommittee of the Senate Judiciary Committee. The bill provides
for a three member board to administer the program. Up to $50,000 could be awarded
for meodical bills, loss of earning power and funeral expenses. Compensation would
depend on financial need. The program would apply primarily' to areas of fedesal .police
power, but has a provision "under which the federal government would pay 75 percent
of the cost of compensation programs established by the states in accord with federal
standards." Grand Forks Herald, Dec. 28, 1971, at 16.
139. A State Statute to Provide Compensation For Innocent Victims of Violent Crimes,
4 HARv. J. LExIS. 127 (1966).
140. Id. at 138, § 301.

141.
142.
143.
144.

Id.
Id.
Id.
Id.

145.

Id.

§ 302.
§ 302(2).
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Although there is provision for legal counsel for the victim to be
present at any hearings which may be held,'148 there is no provision
for payment of counsel's fees. Provision should be made for payment
of such fees to prevent the victim from having to pay the fees out
of the award granted. This reduction of the award in effect would
result in the failure of the victim being returned to the position he
was in prior to the injury suffered. Also, if a victim requests a
hearing to appeal an initial denial of an award it seems fair that
he should not have to bear the cost of representation in addition to
the loss already suffered from the injury.
V.

CONCLUSION

United States Senator Mike Mansfield, in introducing a bill in the
Senate to compensate the victims of criminal violence, stated:
The point has been reached where we must give consideration to the victim of crime-to the one who suffers because
of crime. For him, society has failed miserably. . . . Society
has an obligation.
When the protection of society is not sufficient to prevent a person from being victimized, society then has the
obligation to compensate the victim for that failure of protection. 14 7
That people do suffer from criminal violence, and that society
does fail to protect many of its members from such injury, is obvious when one considers the rampant increase in crime in recent
years and the resulting flood of oratory and remedial legislation.
"We have passed a lot of laws directed at the criminals, and now
we need to turn our attention to the innocent victims of criminals.' 1 48
Once the need for compensation is recognized, the next step is
to consider what are the vital elements of any plan established to
accomplish this goal. This note has presented an over-view of most
of the plans in existence to date. There are some obvious differences
in the operation of the various plans currently in operation. Some of
these differences are of no real significance to the effective operation
of a compensation plan. However, a few do go to the heart of a
compensation -scheme. Therefore, it would seem proper to discuss
the critical or essential elements necessary to establish an efficient,
yet equitable scheme to compensate the victims of criminal violence:
146.
147.
WORLD

148.

Id. at 142, § 502(d).
Public Pay For Crine Victims:
REPORT, April 5, 1971, at 40.
Id.

An

Idea That Is

Spreading, U.S.

NEws

AND
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1. Theoretical Basis. A compensation plan should be based on
the premise that the government has failed in its function of protecting the members of the society from injury by criminal elements.
To predicate compensation on a benevolent spirit of government is
to ignore the need for government to improve its ability to deal effectively with this problem. None of the existing plans are based on
such a theory. Rather, they are based on the premise of a benevolent government. 14 9
2. Scope of Plan. Compensation should be available to all victims of crime within the state. 150 This would include victims who are
members of the offender's family. There should be no requirement
to prove need because, as noted above, compensation should be
based on government's failure to protect the victims, rather than on
a basis of financial status. Rather than attempt to specify crimes
covered, an effective plan should be similar to the British scheme
which covers all personal injuries resulting from any criminal action.' 5' Compensation, however, should be limited to personal injury
and/or death. Property losses should be excluded because of the additional costs plus the greater availability and use of property insurance. Apprehension and/or conviction of the offender should not be
required for awarding compensation; rather, the only burden that
52
should be on the victim is to prove injury.
3. The Nature and Amount of Compensation. All expenses in53
curred such as medical bills and loss of wages should be covered.
Provisions should also be made for compensation for pain and suffering,' 5 4 especially in the area of sexual offenses. Awards should be
reduced, however, by amounts received from insurance, other governmental compensation plans, and payments made by the offender.
The possibility of contributory acts by the victim should also be considered in determining awards.
4. Administrative Machinery. A compensation plan should not
be placed in the courts for administration for two major reasons.
149. See p. 480 supra for reference to the ex gratia basis of payment in Great
Britain. New Zealand's plan grants compensation because it is "socially desirable",
p. 483 supra.
150. See Section 201 of the Model Act for a good provision which covers both persons
within the state, resident and non-resident, as well as citizens of the given state injured in another state. See supra note 139, at 136.
151. CAIND. No. 2323, at 5.
152. This Is one of the major faults with the New South Wales, Australia, plan which
generally depends on compensation as a part of the conviction process of the offender.
See p. 484 supra, The

better method would be to adopt a

provision

similar to that in

Great Britain which states "Compensation will be payable whether or not the offender
has been brought to justice." CMND. No. 2323, § 14, at 5.
153. All of the existing plans have limits of some form on loss of wages that will
be compensated, minimum losses to qualify, or maximum amounts for the total award
made. The more preferable system is to leave such matters to the discretion of the
Compensation Commission in order to give them the maximum flexibility to deal with
the individual case in the most equitable manner.
154. See e.g., the New Zealand provision, N.Z.L.R. c. 134, § 18(e) (1963).

NOTES

First, the courts are already overburdened and this would only add
to the problem. Second, such a system is inevitably much slower in
awarding compensation to victims in need of immediate relief. The
plan should provide for an administrative board of three to five members appointed by the governor with the advice of the legislature.
Terms should be fairly long, six to eight years and staggered, to assure some degree of continuity. 155 At a minimum the chairman
should be learned in the law in order to insure equitable proceedings. 156 Rules and procedures should be flexible and relatively simple
in order to facilitate the process for the victims.
5. Operation of Plan. An effective compensation plan should
provide for a speedy system of compensation. Forms should be kept
as simple as possible to facilitate use by individuals. There should
be requirements of timely notice by the victim, or an agent, to the
police as well as cooperation with the police in attempting to apprehend the offender.'157 All claims should be filed within one year of the
occurrence of the injury, except in cases involving special circumstances where the Board could waive this requirement.' 58 Provisions
should be made for an individual to have legal counsel if desired,
as well as for reimbursement for fees of such counsel equal to ten
per cent of the award made.
Procedures should be designed to insure immediate review of a
claim, thirty days notice to claimant of the sufficiency of the claim,
and timely notice of the right to appeal to the Board and the courts.
Claimants should be guaranteed the right of confidentiality, especially in sexual cases. 15 9 An annual report to the legislature should
also be required, which would include not only statistical data on
the awards made, but also a statement on the policies of the Board.6 0
6. Judicial Review. Provisions should be adopted guaranteeing
to the claimant the right of judicial review after he has appealed
to the full Board,' 6' in order to provide the necessary checks on administrative actions.
A compensation plan with the above mentioned elements would
be an effective and efficient method of providing relief to the unfortunate members of our society who suffer so grievously at the
155.

See Sections 401-4,03 of the Model Act, supra note 139, at 139-140.

156.

The British and New York plans require all members of the Commission to be

legally qualified.

The

other plans are

either silent on the

issue of legal

qualifications

or only require one or two members to be legally qualified [see e.g., MD. ANN. CODE
art 26A, § 3(a) (1970)]. The best plan is New Zealand's which requires the chairman
to meet legal qualifications, but is silent on the other members. Supra note 58, at § 4(2).
There is merit
background.

in

having

at least one

member

of the

commission

from

a

1non-legal

157. See Section 203(1) of the Model Act, A State Statute to provide Compensation
For Innocent Victims of Violent Crimes, 4 IARV. J. LEGIS. 127, 137 (1966).
158.
159.
160.

Id. § 203(2).
Id. § 506, at 145.
Id. § 507, at 145.

161.

Id.

§ 602, at 146.
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hands of criminals due to the failure of government to adequately
perform its most important function-protection of society and its
members.
BOYD L. WRIGHT

